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The time in which I spent interning in the Appeals Chamber of the International

Criminal Tribunal for Rwanda (‘the ICTR’) happened to be at a particularly

significant stage in the lifespan and mandate of the Tribunal. Not only was the

twentieth anniversary of the establishment of the Tribunal acknowledged, celebrated

and commemorated while I was there, but for the duration of my Internship, I worked

alongside the entirety of the Appeals Chamber on the final case it was to ever hand

down: Nyiramasuhuko et al, or the Butare Case as it was colloquially called. This

afforded me great opportunity to reflect on the utility of the ICTR as a post-conflict

justice mechanism, and the legacy it will have upon not only Rwanda, but the world

of international criminal law.

Before I digress into anecdotal evidence about the legacy of the ICTR based on my

own experience, the significance of the Tribunal must be emphasised. The success of

the International Criminal Tribunal for Rwanda (‘ICTR’) cannot be measured by the

total number of cases (93), nor the total number of convictions (61). Few would

quarrel with the utility of securing the convictions of heads of state, leaders of media,

and the apparent ‘mastermind’ of the entire Rwandan genocide, and the contributions

that such convictions have had to international criminal jurisprudence. Further, the

first Judgement of the ICTR, the landmark case of Prosecutor v Akayesu broke

international normative ground in its dealing with sexual violence as a crime of

Genocide, assisting in constructing a clearer narrative of the genocide. Arguably, the

last case of the ICTR is no less ground-breaking than the first. Pauline

Nyiramasuhuko, one of the 6 convictions secured in the Trial Judgment, is a mother

of four. She is also the first woman to be convicted in international criminal law of

not only genocide, but, through superior responsibility and aiding an abetting, rape as

a means of committing it. Thus the ICTR has spent 21 years breaking normative

grounds in its attempts to prosecute those responsible for the Rwandan genocide,

often in the most adverse of circumstances. The imprint that the ICTR made on

international law, and vice versa, through the successful enforcement of its various
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rules (mandated by Security Council Resolution 955) must also be noted. Particularly

noteworthy, in my opinion, is its successful enforcement of Rule 40bis: enabling the

Prosecutor to demand that a suspect be transferred to Arusha, regardless of their

current location. It is highly unlikely that Rwanda would have ever received such

cooperation from neighbouring states such as Kenya or the DRC, whom were largely

sympathetic to the genocidaires. For instance, this power was used with regard to

Kenya in 1997 and resulted in Kambanda’s arrest (the former Prime Minster of

Rwanda, whom was subsequently convicted of crimes including genocide, conspiracy

to commit genocide, and direct and public incitement of genocide).

It must be acknowledged, however, that these operational and jurisprudential

achievements are not what those affected by the Rwandan Genocide will remember

the ICTR for when it shuts its doors. I must admit that I occasionally found myself

struck by how far removed I was from the nearly 1 million lives lost, or the 250,000

to 500,000 women raped, and how readily their individual stories at times were

reduced to a mere number that far transcended comprehension. I found this feeling

incredibly well represented by Diébédo Francis Kéré’s exhibit at the Red Cross

Museum in Geneva, which included the individual photo’s of over 400 Rwandan
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Children who were separated from their family during the genocide:

You could easily look at the exhibit as a whole, skimming over the individual children

whose identities were reduced to numbers. At times I felt as though that is how both

the international criminal tribunal system, and the international community as a whole

treated the Rwandan genocide. I was struck with a similar feeling whenever I needed

to read trial transcripts of the examination of witnesses. They are recounting their

horrific experiences, yet the significance of the ordeal seemed to be drastically

diminished when it is reduced to a court transcript. There were no victim impact

statements, no vulnerable witness provisions. Instead, those testifying find themselves

in a different country, and involved in proceedings that are not conducted in their

native tongue. Yet, without the braveness of these witnesses we would not have the

61 convictions we do.

What then, would be the legacy of the ICTR as far as these people would be

concerned? Would these people agree that the narrative painted by Akayesu and

beyond assists in discrediting those ‘genocide deniers’, and undermines a resurgence
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of Hutu racial extremism? Would they agree that individual criminal responsibility, in

attributing blame to individuals rather than ethnic groups generally undermines ethnic

divides? These questions are seldom asked. On December 5th 2014, over halfway

through my internship, I was fortunate enough to attend the ICTR’s 20th anniversary

event. Those in attendance were spoken to by, among others, the ICTR’s Presiding

Judge Vagn Joensen, the ICTR and MICT Prosecutor Justice Hassan B. Jallow, and

most interestingly, the Rwandan Ambassador to the Netherlands, Mr Jean Pierre

Karabaranga. While the other speakers echoed the sentiment of one another regarding

the hard work the ICTR has done to ensure that those responsible for the Genocide are

brought to justice, Mr Karabaranga had something quite different to say. He opened

along the lines of, ‘Rwanda must use this occasion to once again emphasise that the

international community responded too slowly to the atrocities that occurred, and

justice has taken far too long to be served.’

The relationship between the ICTR and the Rwandan government has long been a

tumultuous one; the efficacy of the ICTR has often found itself at the mercy of

Kagame’s regime. The relationship was tense from the start, with Rwanda deeply

disappointed by the international communities’ refusal to implement the death penalty

for those convicted before the ICTR, and by the Tribunal being located in Tanzania,

rather than Rwanda. Likewise, when the then-Chief Prosecutor Carla Del Ponte’s

announcement of her intentions to prosecute RPF crimes, Kagame and his

government ceased all co-operation with the ICTR, issuing a travel ban, preventing

witnesses from testifying in Arusha, and ultimately bringing proceedings to a

standstill. Ironically, the Rwandan government directly contributed to the causation of

its biggest criticism of the ICTR: the time in which it takes trials to be conducted and

judgments to be delivered.

This criticism is no doubt without some merit, and in fact, the ICTR has

acknowledged this in its proceedings, occasionally entertaining submissions and

appeals based on the right to be tried without undue delay, with the Court having the

power to stay proceedings or reduce sentences on this basis. Case in point: the Butare

Appeal Judgment was expected to have been handed down in August of this year, yet

at the time of finalising this report, it has not yet been so handed down. I must note

that, at least from my perspective, this delay is not seemingly caused in any way by
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the efforts of the staff of the ICTR, who all work incredibly hard to achieve the

ICTR’s goals. Rather, the ICTR is continually and massively impeded by external

pressures, the latest of which is no doubt the continual downsizing of the Tribunal. To

many, including myself, it is unacceptable and irreconcilable with the interests of

justice that an Accused, convicted of multiple counts of horrendous crimes, may have

their sentence reduced due to externalities. Yet, this is unfortunately the reality faced

by the Tribunal, and this may, ultimately, be the biggest legacy of the Tribunal after

all. It highlights an inherent issue in international criminal law, and provides hindsight

that necessitates greater consideration given to fair trial processes within the

International Criminal Court and future international criminal tribunals.

From a personal perspective, my internship enabled me to connect the shortcomings

that the ICTR has been criticised for with a greater understanding of the concrete

operational procedures of the Tribunal, resulting in a profound awareness of the

achievements of the Tribunal in spite of this adversity, yet a firm belief that there is

much to be learned from the ICTR. I believe that this is the greatest legacy of all; an

opportunity to learn and consolidate the ‘best practice guidelines’ in dealing with the

next atrocity, for the next time ‘never again [becomes] wherever again.’ I thank the

Law Foundation of South Australia for their financial support of this internship.


